IN THE SUPERIOR COURT OF FULTON COUNTY
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*
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*

SMITH, KATHRYN WEITZEL, ADAM
*

SHAPIRO, and CATHIE CALABRO,
*


*


Plaintiffs,
*


*
CIVIL ACTION FILE NO.

v.
*
2006CV119719


*

KAREN HANDEL, Secretary of State,
*

SONNY PERDUE, Governor of the State
*

of Georgia, GEORGIA STATE ELECTION
*

BOARD,
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DEFENDANTS’ RESPONSE AND OPPOSITION 

TO PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT

COME NOW KAREN HANDEL, SONNY PERDUE, and the GEORGIA STATE ELECTION BOARD and respond to Plaintiffs’ motion for summary judgment as follows:
SUMMARY

Plaintiffs claim they are entitled to summary judgment as to five (5) of their thirteen (13) counts: Count IV (equal protection claim); Count VII (2006 Pilot Project VVPAT secrecy claim); Count X (certification claim); and Count XII (another equal protection claim or a due process claim); and Count XIII (due process claim).  [See Plaintiffs’ “USCR 6.5 Statement of Undiputed Facts and Theories of Recovery.”]  None of these are meritorious, as detailed below.  Initially, though, the Court should be aware that the Plaintiffs have not met even the fundamental requirement of trying to show that the facts are undisputed as to each element of these claims, which, as Plaintiffs, they are required to do.  [Id.]  Lau's Corp. v. Haskins, 261 Ga. 491 (1991) (governing case on summary judgment standard.)  Moreover – and significantly – the Plaintiffs have not shown that the right to vote has ever been denied them (or anyone) in Georgia under the current procedure of electronic voting.  To the contrary, the evidence shows, without dispute, that electronic voting is far more reliable than any other method of voting previously used in Georgia, and provides not only an accurate count and surety in the results but also greater protection of the secrecy for voters and for the rights of handicapped voters.  [Cobb depo at pp. 26-27; Williams depo at pp. 41, 45-47, 58, 63, 68-78; Barnes depo at 32-34; Cox depo at 29-30, see also id.  at 26-27.]

As to the specific counts on which Plainitffs claim they are entitled to summary judgment, Defendants respond as follows:
Count IV (equal protection claim):
· Plaintiffs, although citing numerous general federal cases on a right to vote – and Defendants agree there is a right to vote – fail to cite any of the voluminous federal case law (and no Georgia cases at all nor do they cite the Georgia Constitution) that expressly hold that the power to control the methods and procedures of elections is within a State’s discretion.  These cases are cited in detail on pages ____, below.   They and the Georgia Constitution establish that the Plaintiffs equal protection claim is meritless.
· Plaintiffs’ equal protection claim is based on a supposed “classification” system because voters in Georgia can choose how they want to vote: any elector in Georgia can choose to vote on paper by voting in advance of the election; nobody has to vote on an electronic voting machine.  It is simply and flatly mistaken to claim that providing citizens a choice violates equal protection.  There is no suspect class 
involved in this case, and no discrimination of any kind.
Count VII (2006 Pilot Project VVPAT secrecy claim):
· The law establishing the 2006 Pilot project has been repealed.  The 2006 Pilot project (which was a pilot project and not binding on anybody or for anything) has long since concluded.  Trying enjoin the 2006 Pilot Project is pointless. Count VII (as Count VI, which also relates to the Pilot Project) is patently moot.
· Plaintiffs also misstate the operation and conclusions of the 2006 Pilot Project.
Count X (certification claim)
· As was shown in discovery, all of the relevant equipment used in Georgia has been certified.  To put this issue to rest, Defendants have filed certified copies of the certifications with this response.  There is no support for this claim of Plaintiffs and never was (see factual discussion below).
Count XII (second equal protection claim and/or due process claim)
· The difference between Counts XII and XIII and Count V is not evident to Defendants; it may be that Plaintiffs are no seeking to litigate an equal protection or due process claim as a federal civil rights claim under 42 U.S.C. § 1983, hence their discussion of “state action” which would only apply in that context.
  In any regard, an equal protection or due process violation is necessary to prevail on such a claim, and as discussed above regarding Count V, Plaintiffs cannot establish one.
Count XIII (due process claim):
· As noted above regarding Count XII, the difference between Counts XII and XIII and Count V is not evident to Defendants.
  The Court should note as well in this regard, that Plaintiffs’ equal protection claim in Count V is predicated on a supposed denial of a fundamental right (which normally would constitute a due process claim) as well as supposed classification differences (which normally constitutes an equal protection claim).  As discussed regarding Count V, the law is well established (State and federal) that the State can establish the procedures and manner of voting it deems appropriate as long as it meets the rational relationship test.  It does here.

RESPONSE TO PLAINTIFFS’ “BACKGROUND” PART OF BRIEF

On pages 4 to 7 of their brief Plaintiffs include a section called “Background” which describes, apparently, their unsuccessful attempt to have legislation introduced in Georgia.  This section of their brief is irrelevant.  It is also unsupported by any factual record or citation.  (It is also mistaken, it should be noted, in a few particulars but none of them are not relevant here and so will not be further addressed.)    


The Court should be aware that, even if the Plaintiffs had tried to adduce evidence on their assertions Georgia law does not recognize “legislative history” in the sense Plaintiffs are discussing.  Fulton County v. Dangerfield, 260 Ga. 665 (1990); Jackson v. Delk, 257 Ga. 541  (1987); Stewart v. Atlanta Beef Co., 93 Ga. 12 (1893); Albany Surgical, P.C. v. Dep't of Cmty. Health, 257 Ga. App. 636 (2002); Southern Ry. Co. v. A. O. Smith Corp., 134 Ga. App. 219 (1975).

The fact is, there is – as discussed in the legal argument below – discretion in the General Assembly to determine how elections are to be conducted, and the Plaintiffs’ minority view did not prevail there.
  And the evidence in the present case is that the current system is the most reliable system; it is substantially more reliable than any prior system Georgia has had.  [See Defendants’ Statement of Undisputed Facts filed in support of their motion for summary judgment. And numerous citations therein.]   Defendants acknowledge that Plaintiffs and others have actively opposed electronic voting on the internet and in other forums; this court, however, must be driven by the actual facts not innuendo or internet rumors.
RESPONSE TO “STATEMENT OF UNDISPUTED FACTS” 

PART OF PLAINTIFFS’ BRIEF

On pages7 to 9 of their brief Plaintiffs include numbered paragraphs of facts they claim are undisputed.  These “facts” are disputed: Plaintiffs have by and large taken their assertions out of context and ignored the full content of the testimony.  Nor does that showing purport to show undisputed facts as to each and every element of Plaintiffs’ claims (see Standard of Review discussion, below).  Moreover, the law is established that supposed admissions by public officers (which are not even “admissions” in the context of their testimony in this case, anyway) are not binding: they cannot establish duties or responsibilities contrary to law.   O.C.G.A. § 45-6-5; see, e.g., P.C. Gailey Contractors v. Exxon Co., 143 Ga. App. 827 (1977); Roberts v. Tomlinson, Inc., 242 Ga. 804 (1979); Waller v. State Hwy. Dep't, 218 Ga. 605 (1963).

In response to the enumerated paragraphs by Plaintiffs, Defendants respond as follows:

1. 
Admitted (that a re-canvassing or recount of voter in state-wide elections often begins 

with PCMCIA cards).   The method of recounting votes is set by Georgia law, not by the testimony of officials.   See O.C.G.A. §§ 21-2-495 (recounting law), 45-6-5 (officials cannot establish law through testimony); see also, 21-2-386, 21-2-493, 21-2-494 (other statutes affecting recounting).  The facts are undisputed that recounting or re-canvassing involves not just electronically cast votes, but involves recounting absentee ballots (which are cast in a variety of methods including paper ballots, optical scan ballots, and touch screen ballots). Id.  (See also Deposition of Ray Cobb at pp. 25, 29.)

2. 
Denied as stated.  Mr. Cobb actually testified:

Q.
And then, of course, a person that voted on an optical scan type thing that you could actually use the piece of paper they voted on –

A.
In a recount they would rescan the ballot.

Q.
They’d rescan that.

A.
It starts with the ballot rather than the card.  They memory card is still in there to be uploaded but it starts with the ballot, with the paper ballot.

(Cobb depo. at pp. 42-43; see also Cobb depo at pp. 8-12 and 22-23 (meaning of “ballot”).)

3.
Denied as stated.  Mr. Cobb testified, “The voter cannot see the electronic bits.”

Defendants admit that voters cannot see the electrons inside a computer storage card.  Voters can see the display of these electrons, which generate visible photons on a computer screen.  (Cobb depo. At p. 13.)

4. 
Admitted.

5. 
Denied.  The Voter Verified Paper Audit Trail Pilot Project Report speaks for itself and a certified copy of its is filed herewith.  It refutes the notion that counting paper “ballots” is effective or reliable or efficient and it supports the fact that electronic voting furthers ballot secrecy.  (See certified copy of report filed herewith.)

6. 
Admitted, but Plaintiffs have taken the testimony relied upon out of context.  Mr. Cobb also testified explicitly:

Q.
Back on the record, do you agree that the machines that are currently in use that were installed in ’02 don’t have a capability of producing an independent paper audit trail of every ballot cast?

A.
You need to define what you mean by independent audit paper audit trail.

Q.
An independent would be a separate piece of paper that represents each ballot cast.
A.
I do not agree because the system can produce that.

Q.
The system can produce that if called on to do so.

A.
Correct.
(Cobb depo. at p. 33.)  Plaintiffs’ varying notion of an “independent audit trail” are not only irrelevant to the issues which permit summary judgment to Defendants, but inconsistent with Mr. Cobb’s testimony overall and with the testimony of numerous other witnesses.  (See deposition of Cathy Cox at pp. 9, 15, 20, 38, 48; deposition of Dr. Brittain Williams at pp. 29-30, 41; deposition of Michael Bourne at pp. 16, 24, 38-39.)

7. 
Denied as Stated.  Ms. Cox testified:

Q.
Who created that RFP?

A.
As I recall, my election staff.  They compiled it with the Georgia Technology Authority.  But the Georgia Technology Authority actually issued the RFP.

(Cox depo at p. 7.)


She also testified:

Q.
Do you remember why the RFP left out a requirement for a paper ballot audit trail?

A.
I can’t tell you specifically.  I didn’t write the RFP.  But knowing that there was no certified system available anywhere in the United States that had a voter verified paper trail makes me pretty certain that we would not have put in the RFP something that wasn’t even manufactured at the time.

(Id. at p. 27.)

8. 
Denied as Stated.  The Court should note that GEMS servers do not use, natively, any of the programs Plaintiffs’ attorney asked Dr. Williams to speculate about.  Dr. Williams testified:

Q.
Is it possible that a GEMS voting database used by our machines could be altered using Microsoft Access, Notepad or a DOS command prompt without leaving any record of that alteration?

A.
I believe Access you could.  I’m not sure about Notepad or from a DOS command prompt but with Access you certainly could.  It’s possible.
(Williams depo at pp. 64-65.)


Dr. Williams also explicitly stated in response to a direct question:

Q.
Is it possible that a GEMS voting database used by our machines could be altered using Microsoft Access, Notepad or a DOS command prompt without leaving any record of that alteration?

A.
I believe Access you could.  I’m not sure about Notepad or from a DOS command prompt but with Access you certainly could.  It’s possible.

(Williams depo at pp. 64-65.)

Q.
Do you know of any way that GEMS voting database of our Diebold machines can be altered using Microsoft Access, Notepad or a DOS command prompt without leaving any record of the alteration?

A.
No.
(Williams depo at pp. 60-61.)

9. 
Denied as Stated.  See response to ¶ 8, above.

10. 
Denied.  See response to ¶ 8, above.

11. 
Denied.

12. 
Admitted.  This is true, however, only in a narrow context.  Dr. Williams and other witnesses testified how difficult it would be for this type of fraud to occur.  (Williams depo at pp. 69-78; Barnes depo at pp. 19-21, 33-39; Cobb depo at pp. 17-18, 30-33, 36-40.)

13. 
Admitted.

14. 
Denied.  To the contrary, the facts are undisputable that the patch was certified.  (Cf.  Williams depo at pp. 56-56; see certified copies filed herewith.)

15. 
Admitted.  Dr. Williams testimony was a general statement covering all different types of patches.  There is no dispute that the patch in the present case only involved a “hanging” error in the Windows CE operating system.  It did not affect the correctness of the system or the vote in any manner.  (Williams depo at pp. 55-58.)

16. 
Denied as Stated.  State law speaks for itself.

17. 
Denied.  Dr. Williams repeatedly testified that he worked for Kennesaw State University, not the Secretary of State’s Office, and he repeatedly testified that, while he (and others) conduct tests for certification, State certification comes from the Secretary of State.  (Williams depo at pp. 15, 20-23.)

18. 
Admitted.

19. 
Admitted.

20. 
Denied.  See response to ¶ 19, above.

RESPONSE TO PLAINTIFFS’ “STANDARD OF REVIEW”

While Plaintiffs have accurately stated the standard of review governing a defendants’ motions for summary judgment, Plaintiffs are not Defendants: they are Plaintiffs.  There is a difference.  The purpose of summary judgment is to prevent trial if facts on a claim are undisputed.  At trial a defendant prevails by disproving (or showing plaintiff lacks proof) as to one element of a plaintiff’s claim.  A plaintiff prevails at trial by proving all elements of his or her claim.  This distinction applies to summary judgment as well: a plaintiff must show that no genuine issue exists as to every element of his or her claim, and hence that he or she would be entitled to prevail as a matter of law at trial.  A defendant prevails at summary judgment by disproving one element of a plaintiff’s claim, and hence that defendant is entitled to prevail as a matter of law at trial.  This is reflected in Georgia’s seminal case on the summary judgment standard, Lau's Corp. v. Haskins, 261 Ga. 491 (1991):
To prevail at summary judgment under O.C.G.A. § 9-11-56, the moving party must demonstrate that there is no genuine issue of material fact and that the undisputed facts, viewed in the light most favorable to the nonmoving party, warrant judgment as a matter of law. O.C.G.A. § 9-11-56 (c). A defendant may do this by showing the court that the documents, affidavits, depositions and other evidence in the record reveal that there is no evidence sufficient to create a jury issue on at least one essential element of plaintiff's case. If there is no evidence sufficient to create a genuine issue as to any essential element of plaintiff's claim, that claim tumbles like a house of cards. All of the other disputes of fact are rendered immaterial. See, e.g., Holiday Inns v. Newton, 157 Ga. App. 436 (278 S.E.2d 85) (1981). A defendant who will not bear the burden of proof at trial need not affirmatively disprove the nonmoving party's case; instead, the burden on the moving party may be discharged by pointing out by reference to the affidavits, depositions and other documents in the record that there is an absence of evidence to support the nonmoving party's case. If the moving party discharges this burden, the nonmoving party cannot rest on its pleadings, but rather must point to specific evidence giving rise to a triable issue. O.C.G.A. § 9-11-56 (e).
261 Ga. at 491 (emphasis on “defendant” in original); see also the numerous cases citing and discussing Lau’s and those cases annotated under O.C.G.A. § 9-11-56.
RESPONSE TO PLAINTIFFS’ ASSERTION OF 

“CONSTITUTIONAL BURDEN ON STATE”

On page 10 of their brief Plaintiff’s claim that, upon showing a “fundamental right is at issue” they have discharged their burdens on summary judgment.  That is simply – and with all due respect – wrong.  No law stands for this proposition; the cases cited by Plaintiffs do not stand for this proposition.  The law is well established by the statutory text of O.C.G.A. § 9-11-56 and numerous cases, that a movant must establish a prima facie  case by shoing evidence of record, that they are entitled to prevail.  Only then does the burden shift to rebut that showing.  See O.C.G.A. § 9-11-56; Lau’s, supra;  Herman v. Walsh, 154 Ga. App. 712 (1980); Skinner v. Humble Oil & Ref. Co., 145 Ga. App. 372 (1978).  Plaintiffs have confused the notion of “strict scrutiny,” which applies in some instances involving fundamental rights with claiming they have to only assert a fundamental right.
  As discussed below, “strict scrutiny” does not apply to this case.  

ARGUMENT AND CITATION OF AUTHORTIY
A.
PLAINTIFFS’ ARE NOT ENTITLED TO SUMMARY JUDGMENT ON COUNT V (EQUAL PROTECTION).
1.
There is no injury to the “right to vote” in the present case, and the procedures enacted by the General Assembly and Secretary of State are valid.


Plaintiffs devote a large part of their argument regarding Count V of their Complaint to an argument that they have a fundamental right to vote.  (Plaintiffs’ brief at pp.11-18.)  Defendants do not disagree that Plaintiffs have a right to vote.  That there is a right to vote does not mean there is a violation of the law.  First, Plaintiffs must show that there right to vote is impaired.
  They have not shown this.  Second, they must show that the method is not a “time, place, or manner” – i.e. a procedure – governing voting which applies across the board.  They ignore the extensive federal caselaw on this subject.


As discussed at length in the Statement of Facts in the Defendants’ Brief filed in support of their Motion for Summary Judgment, Georgia’s current electronic voting system is the most reliable system of voting Georgia has every had.  There are no known failures of this system (unlike in other states).  The reliability of the system both as to preventing “over votes” and “undervotes” (both common errors in voting systems is unprecedented.  As stated, for instance, by Dr. Brit Williams, who works both for the Center for Election Systems at Kennesaw State University in Georgia, and is a member of a federal standards commission, “We’ve never lost a vote in Georgia due to machine failure.”  [Williams depo at p. 58 referring to Georgia’s DRE touchscreen system.]


The Georgia Constitution expressly provides in its provision regarding elections that “Elections by the people shall be by secret ballot and shall be conducted in accordance with procedures provided by law.”  Ga. Const. Art. II, Sec. I, Para. I (emphasis added); see also Ga. Const. Art. II, Sec. I, Para. II (similar giving discretion over registration matters).  This provision expressly gives the General Assembly the right to determine the procedures for voting.  Plaintiffs’ claim that such procedures are then subject to “strict scrutiny” is without any support in Georgia law: the discretion is given to the General Assembly 9and its designee, the Secretary of State) to determine reasonable voting procedures.

Federal law establishes via a long line of cases – none of which are referred to by the Plaintiffs – that authority to determine the “time, place, and manner” of voting – i.e. voting procedures – is likewise in a State’s discretion.  As recently reiterated in Washington State Grange v. Washington State Republican Party, 128 S. Ct. 1184, 170 L. Ed. 2d 151; 2008 U.S. LEXIS 2707; 76 U.S.L.W. 4127 ( March 18, 2008): “The States possess a "'broad power to prescribe the "Times, Places and Manner of holding Elections for Senators and Representatives," Art. I, § 4, cl. 1, which power is matched by state control over the election process for state offices.'"  128 S. Ct. at 1191.  This fundamental rule has been reiterated many times by the Supreme Court.   See, e.g., Clingman v. Beaver, 544 U.S. 581, 586 (2005); Timmons v. Twin Cities Area New Party, 520 U.S. 351 (1997); Burdick v. Takushi, 504 U.S. 428 (1992); Munro v. Socialist Workers Party, 479 U.S. 189 (1986); Anderson v. Celebrezze, 460 U.S. 780 (1983); McDonald v. Board of Election Comm’rs of Chicago, 394 U.S. 802 (1969).

The “fundamental rights” question posed by the Plaintiffs’ brief is a question of whether the State has chosen a legitimate method of voting by having voting conducted on election day by touchscreen machines and allowing absentee voters to vote other methods (of which there are a range), including write-in ballot.  (The Court should note that any person can be an absentee voter in Georgia for any reason.)   It is a legitimate method if it is not designed to impair rights (i.e. it preserves the right to vote) – and, as discussed above, the evidence shows unequivocally that it does – and there was csome conceivable rational basis for the selection.  See, e.g., Burdick v. Takushi,, supra (discussing applicable test); Munroe, supra; McDonald, supra.  The legitimacy of the selection of the voting system is borne out by its success, as well as the careful selection that took place in making it.  (See generally Barnes depo, passim (discussing selection); Cox depo, passim (same); see also Defendants’ Statement of Undisputed Facts filed with their motion for summary judgment).


There is no violation of the right to vote in the present case and no equal protection 

violation in this sense.

2.
There is no “suspect class” in the present case and so no equal protection violation.

Equal protection claims usually involve a claim that the state mandates a classification which is illegal.  On pages 18 to 19 of their brief the Plaintiffs essentially argue this, but they do not assert that a “suspect” classification is involved.   In fact, in discovery they admitted that no suspect classification is involved in the present case.  (Favorito depo. at pp. 191-92.)  As the Court is aware, a “suspect class” is one that discriminates between people based on the color of their skin or their place of national origin or their religion or their cultural background (an intermediate classification is one that discriminates on the basis of age or sex).  Georgia’s election laws – and particularly salient here, electronic voting – apply across the board.  There is no suspect class involved in the present case.


Indeed, there is no distinction or classification at all in the present case.  Georgia’s voting laws apply equally across the board to all electors.  Specifically, Plaintiffs claim that a classification exists between absentee voters (who can vote on paper, apparently a preferred method of Plaintiffs’) and those who go to the polls on election day.  But Georgia law does not force or require voters to be in either class.  This is because all voters can choose to vote absentee if they wish.  O.C.G.A. § 21-2-380.  The law as it is applies to all voters equally.

In any regard, allowing absentee voters to vote via a different methodology than at the polls voters is rational.  Absentee voters have different needs and requirements 9since they may not be able to go to the polls), and allowing them to vote from home serves their interest.  And, again, anybody in Georgia can choose to vote this way if he or she wishes and can do so for any reason.  Indeed, Plaintiffs’ complaints about electronic voting are ameliorated because they never have to vote electronically to begin with.


The Plaintiffs'’ equal protection claims are meritless; Defendants are entitled to summary judgment on these claims.

B.
PLAINTIFFS’ ARE NOT ENTITLED TO SUMMARY JUDGMENT ON COUNT VII (2006 PILOT PROJECT).


Count VII of Plaintiffs’ complaint on its face relates to the Pilot Project that was implemented briefly in Georgia to test “VVPAT” paper audit trail systems.  The pilot project found them to be ineffective: they significantly delayed the ability to count the vote and they could under extenuated circumstances (but not those identified by Plaintiffs) violate voter secrecy.  As noted above, the secrecy of the ballot is protected by the Georgia Constitution.  Ga. Const. Art. II, Sec. I, Para. I.

There are no such machines, as was governed by this provision, in effect in Georgia now.  The only machines that were ever used were test machines that did not affect the outcome of the vote.  The law establishing the pilot project has been repealed.  In short, Plaintiffs’ claims regarding the 2006 Pilot Project are moot.  Collins v. Lombard Corp., 270 Ga. 120 (1998).  This law is further discussed (if briefly) in Defendants’ brief in support of its motion for summary judgment.

The Court should also be aware that the Plaintiffs have misstated the results of the Pilot Project.  Since the claim is moot, Defendants will not belabor this.  Defendants have, however, filed a certified copy of the Pilot project Report with this response to lay this issue to rest.

C.
PLAINTIFFS’ ARE NOT ENTITLED TO SUMMARY JUDGMENT ON COUNT X (CERTIFICATION OF VOTING MACHINES).

Plaintiffs’ claim that Georgia’s voting machines are uncertified is a factual question for 

which Plaintiffs have offered no support whatsoever.  The assertion was refuted in discovery.  Without belaboring this issue, Defendants have filed herewith certified copies of the certifications.  (See also Williams depo. at pp. 56-57.)

D.
PLAINTIFFS’ ARE NOT ENTITLED TO SUMMARY JUDGMENT ON COUNT XII (EQUAL PROTECTION/DUE PROCESS).


Plaintiffs’ brief discussing Count XII of their Complaint treats it as an equal protection claim.  Plaintiffs’ amended Complaint, however, calls it a due process claim.  [Fifth Amendment to Complaint.]  The difference between Counts XII and XIII and Count V is not evident to Defendants; it may be that Plaintiffs are no seeking to litigate an equal protection or due process claim as a federal civil rights claim under 42 U.S.C. § 1983, hence their discussion of “state action” which would only apply in that context.  Plaintiffs amended their Complaint immediately before the close of discovery – after it had been repeatedly extended – to add Counts XII and XIII but assured Defendants and the Court that these claims did not raise new issues, hence discovery was not conducted on them.  That amendment does not expressly discuss § 1983 nor assert relief pursuant to that federal law, but this is the only distinction Defendants are able to draw between the claims in Counts XII and XIII and Count V. 
In any regard, an equal protection or due process violation is necessary to prevail on such a claim, and as discussed above regarding Count V, Plaintiffs cannot establish one.  Indeed, Plaintiffs track their argument as to Count V in discussing Count XII.  For the same reasons Count V is meritless, Count XII is meritless.

E.
PLAINTIFFS’ ARE NOT ENTITLED TO SUMMARY JUDGMENT ON COUNT XIII (DUE PROCESS OR VOTING RIGHTS).


As discussed above, there is some confusion as to what Plaintiffs are seeking because in Count XIII of their Complaint they allege a violation of the right to vote, but their brief discusses it as due process.  In any regard, their “due Process” or “right to vote” is discussed by them in their discussion of Count V.  Count XIII of the Complaint is meritless for the same reason Count V is meritless.

CONCLUSION

For the foregoing reasons each of the Plaintiffs’ claims are meritless and Defendants are entitled to summary judgment in their favor as a matter of law.
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� Plaintiffs’ brief refers to Count XII as an equal protection claim but Plaintiffs’ amended Complaint calls it a due process claim.  [Fifth Amendment to Complaint.]  Plaintiffs amended their Complaint immediately before the close of discovery – after it had been repeatedly extended – to add Counts XII and XIII but assured Defendants and the Court that these claims did not raise new issues, hence discovery was not conducted on them.  That amendment does not expressly discuss § 1983 nor assert relief pursuant to that federal law, but this is the only distinction Defendants are able to draw between the claims in Counts XII and XIII and Count V.


� In their Fifth Amendment to their Complaint Plaintiffs refer to Count XIII as an alleged violation of the right to vote, but in their brief they call it a due process claim.  In any regard, they discuss their view of the right to vote in full when addressing Count V.


� It has also not prevailed at the federal level where Plaintiffs’ approach has been rejected by the United States Congress.  See, e.g., H.R. 5036, the text and history of which can be found through this web site: � HYPERLINK "http://thomas.loc.gov/cgi-bin/thomas" ��http://thomas.loc.gov/cgi-bin/thomas� (“Edgar online,” a federal database).


� If Plaintiffs were right then a plaintiff would be entitled to summary judgment essentially automatically every time they claimed their right to speech or travel or a certain procedure in court were denied.  That is obviously not the law.


� Strictly speaking, Plaintiffs have shown no “injury in fact” as to this claim and so no standing.  “Standing to challenge a statute on constitutional grounds in Georgia depends on a showing the plaintiff was injured in some way by the operation of the statute or that the statute has an adverse impact on the plaintiff's rights.  Tennille v. State, 279 Ga. 884, 885 (622 SE2d 346) (2005); Agan v. State, 272 Ga. 540 (1) (533 SE2d 60) (2000); State of Ga. v. Jackson, 269 Ga. 308 (1) (496 SE2d 912) (1998).”  Mason v. Home Depot U.S.A., Inc., ___ Ga. ___, 2008 Ga. LEXIS 249 *5, 2008 Fulton County D. Rep. 745 (march 10, 2008).  There is no standing in the Plaintiffs in the present case since they have shown that neither they nor anybody else has been denied their right to vote: there is no injury.


� Defendants note that the discussion of “fundamental rights,” while included by Plaintiffs in their equal protection argument is usually a due process argument.  Defendants have chosen to present here to maintain the order presented by Plaintiffs for reference by the Court.
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